{Municipality} Foreclosure Crisis Repair Ordinance

FACTSHEET

Context

In 2011, the foreclosure crisis in Massachusetts continues to grow with projections of increased petitions for foreclosure filed and increased actual foreclosure auctions. The crisis continues to spread into every corner and type of community in the state of Massachusetts. The impact per foreclosure has been estimated to cost cities between $5,400 and 19,200 per foreclosure depending upon whether the property is actually vacated as well as foreclosed (potentially $34,000 if there is a fire). Vacating of the property leads to a much more significant impact and greater degradation of the property the longer it remains empty. But the impact of the foreclosure crisis continues to undermine surrounding property values, neighborhood quality of life, and loss to the city itself in terms of lost of property tax revenue and the overall drain on the services and jobs necessary to maintain a good quality of life.

While cities are limited in their abilities to make fundamental changes to the foreclosure process itself and the choices being made by huge national and international lenders, cities can take significant steps. They can decrease the number of foreclosures completed, the illegal vacating of properties, the impact of vacancies and irresponsible absentee landlord behavior by lenders/property owners and the pace at which properties are rehabbed and returned to productive use in our residential housing market. 

What makes this package of policy changes ground breaking is the combination of cutting edge policies each of which separately have a track record of success behind them. This omnibus ordinance is highly attractive for cities because it not only decreases and mitigates the impact of the foreclosure crisis on our city, it also provides a revenue stream and critical requirements for lenders to be responsible property owners within the limits of the municipalities. 

This ordinance has two components; a pre-foreclosure mediation program and a registration, maintenance and bonding program for properties when they are being foreclosed and vacant. As this ordinance provides a revenue stream, there are opportunities to apply revenue towards housing & neighborhood stabilization efforts, job creation efforts or other economic recovery efforts. 

Section I – Mandatory Pre-Foreclosure Mediation

This section is a redraft of Springfield’s Mandatory Mediation Ordinance which was based on Boston’s Mediation Home Rule Petition; it incorporates guidance from key Massachusetts and national legal minds in the best practices of and most effective mediation programs in the United States. This policy creates a mediation program drawing on the most effective practices of the successful mediation programs that have sprung up in over 22 states and city jurisdictions throughout the United States. The most effective of these programs have been shown to lead to loan modifications in up to 60%-70% of the foreclosure situations brought to them. In addition, mediation programs can be used to foster other more positive alternatives to foreclosure should loan modification turn out to be unattainable for certain borrowers. 

This ordinance will establish such a City-approved mediation program. It will allow for the full range of mutually agreeable alternative solutions to a foreclosure and, failing such a mutually agreeable resolution, provision of a good faith certification by an approved mediation program as a requirement prior to the completion of a foreclosure within the City limits.

Specifically, this section of the ordinance provides that any financial institution who proceeds with a foreclosure without a good faith certification by an approved mediation program, will be subject to municipal fines and blocked from completion of the foreclosure process. It establishes the guidelines for such a mediation program for principal residences within city limits. The mediation program will provide for the full breadth of potential positive alternatives to actual foreclosures, including principal reduction. The City will define evaluation and selection guidelines for mediation programs, which will fulfill the City’s goals and criteria for “good cause” termination of participation by a mediation program. It will ensure that financial information provided as part of the mediation remains confidential. 

The mediation program starts at the beginning of the right to cure period with notification by the division of banks when a property enters the right to cure period. The City will then notify the lender and borrower, and independent approved mediation programs will then assign a mediator and seek to schedule a mediation; mediation will have to start within 45 days of the beginning of the right to cure period. Mediation will continue in good faith until completed by the 90th day, but will be allowed to continue if both parties assent to the continuation up until the end of the right to cure period. Mediation will be required to be face-to-face and notification of both parities by certified and first class mail. All parties present at the mediation conference must have authority to enter into any agreements renegotiating the mortgage that is the subject of the foreclosure, or to otherwise resolve the pending foreclosure.

Borrowers will be referred to a loan counselor prior to mediation. The borrower will have to provide financials and the lender provide mortgage, note and all other related balance, costs, and fees to the mortgage itself. Should a borrower not respond twice to a mediation program’s requests to appear or if the lender negotiates in good faith but no alternative to foreclosure can be found, the lender will be provided with certification of good faith and the foreclosure can continue. The City will charge and revise reasonable mediation fees to both participants with a cap on the percentage of the fee that could be charged to borrowers at 15%.

Critical to the success of mediation programs throughout the country has been proper training of mediators in not only neutrality, but special training in the stages and aspects of the foreclosure process in Massachusetts and knowledge of relevant available foreclosure prevention programs. Equally critical to the success of mediation programs has been clear mandated requirements for information from both parties and criteria for success. However, the largest distinction between broadly successful mediation programs has been the commitment by the oversight agency to as much direct outreach to engage borrowers early enough in the process as possible.

The mediation will be enforced through two means. The city will levy a maximum daily fine if the foreclosing institution fails to mediate with the borrower in good faith, beginning after day 45 of the right to cure period and continuing to the end of the right to cure period or until the lender receives certification of good faith mediation from an independent approved mediation program. In {Municipality}, the maximum daily fine is $300. The Registry of Deeds will require submission of a good faith certificate from an approved mediator as part of registering any foreclosure deeds from within the city limits of an owner-occupied one to four unit property. 

Section II – Vacant and Foreclosing Properties Requirements

The second part of this ordinance addresses vacant and foreclosing properties and is based on a Worcester ordinance with a track record of over a year and a half and a Boston ordinance which has been replicated in a number of other communities in Massachusetts with a longer track record even than that.

This section of the ordinance is central to the successful emergence from the foreclosure crisis because it ensures the City receives the most accurate information regarding the ownership of each property that enters foreclosure. The proper contact information for the lender and servicer responsible for the property facilitates enforcement of existing code requirements for foreclosed and vacant properties; expands the responsibilities for meeting health standards by lenders during a period of ownership of a property; increases critical information and control for the fire chief and director of the City’s health inspectional services and perhaps most importantly begins to create a revenue stream to recoup at least part of the direct financial impact of foreclosure on the City.

Specifically, this section of the ordinance requires all of the potential representatives and entities engaged in the ownership and responsible maintenance of a bank-owned property in foreclosure or directly owned by a lender to participate responsibly in the housing sector of the City. 

The first step in that process without which significant costs are incurred by the City’s legal department is the registration by the foreclosing lender or its subcontractors of the property under foreclosure, the contact information of said owner, the projected length of the vacancy.

This section of the ordinance first requires the lender, and any of its subcontractors, to notify the head of the inspectional services and the fire chief as soon as any property in the city has a petition to foreclose filed on it. Along with that notification has to be the status and address of the property, the owner, and contact information and some other details including the projected length of vacancy. The ordinance also expands information required and steps needed to create greater safety were there to be a fire in the building such as building plans, removal of hazardous materials, etc. They’re also required to do basic maintenance on the property such as keeping it clean, weatherizing if it’s vacant, following all of the sanitary code requirements. Some of these are in law and some of these are additional, but they will reinforce the sections of the state sanitary code for out of state lenders who may not know what those are and they ensure the health and safety of not only those who might enter the building or purchase it in the future but also surrounding areas that are impacted, for instance, by pools that are not properly drained. 

This section also requires that lenders provide a $10,000 cash bond; this includes an administrative fee for the City. Given that costs to cities have been estimated at between $5,400 per foreclosed and vacant property up to $19,200 ($34,000 per property should there be an outburst of fire), $10,000 is a reasonable middle ground. Lenders also have to maintain liability insurance and provide a certificate to the City. They also have to notify the City if the property changes hands. 

If they don’t comply with these requirements after proper notification from the City in the defined amount of time, they will have to pay a $500 fine per day, each day constituting a separate offense. The City will bill for all the expenses connected to the property but can also lien the property if the $10,000 cash bond is not paid and they have to pay for expenses in other ways or if the $10,000 bond is provided but the cost of maintaining the property to the City increases beyond that $10,000.

