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This Brief is submitted in support of the
ppellant John Schumacher pursuant to Mass. R. App. P.
17 and the Supreme Judicial Court’s Bugust 2, 2013
Announcement soliciting amicus briefs in this appeal.
The National Consumer Law Center submits this Brief on

behalf of its low-income clients.

INTEREST OF AMICUS CURIAE

The National Ccnsumer Law Center (“NCLC™) ‘is é
nonprofit organization with its main office 1n Boston.
Since 196%, NCLC has provided resources for legal
services offices, private law firms, and governmental
entities in the area of consumer law. NCLC publishes
naticnally recognized practice manuals including:
Foreclosures (4th ed. 2012}; Mortgage Lending (1°% ed.
2012); Foreclosure Prevention Counseling (2d ed.
2009} ; Truth-in-Lending (8% ed. 2012); and Consumer
Bankruptcy Law and Practice (8™ ed. 20125. During the
current foreclosure c¢risis, NCLC staff have conducted
numerous trainings for attorneys, heousing counselors,
and mediators on foreclosure-related tépics in mcre
than twenty states. NCLC attorneys testify regularly
‘before Ceongressional committees, federal agencies, and

state legislative bodies on foreclosure and mortgage-




related topics. NCLC staff have been working
regularly with Massachusetts legal services attorneys
statewide to provide training and direct support on

foreclosure issues.

ISSUE TO BE ADDRESSED

This Brief will address the'question posed by the

Court:

Whether a failure strictly to comply
with the notice provisions of G.L. c. 244,
§ 357, renders an extrajudicial foreclosure
sale wvoid, wvoidable, or otherwise affects
its wvalidity; whether the notice in this
case, which listed the name and address of
the mortgage servicer, and which identified
as the current mortgagee an entity to whom
the mortgage eventually was but had not yet
been assigned, satisfied the statutory
requirement that the notice provide the name
and address of the mortgagees, or anyone
hclding thereunder.

SUMMARY OF ARGUMENT

Strict enforcement of G.L. c. 244, § 35A is

essential because the statute playvs a key role in the

Massachusetts foreclosure process. During the current

foreclosure crisis, millicons of foreclosures
nationwide have been prevented through timely reviews
for leoss mitigation. At the same time, milliéns of
foreclosures have gone ahead unnecessarily because

mortgage servicers falled to complete loss mitigation




reviews or provided homeowners with inaccurate
information. (NCLC Amicus pp. 5-11).

Section 35A promotes loss mitigation reviews in
several important ways. First, it delays accelefation
of a mortgage loan for a period that is sufficient to
conduct a loss mitigation review. Second, it steps
accrual of foreclosure costs and fees during the loss
mitigation review, making a successful outcome more
likely. Third, § 35A requires that the foreclosing
party give the homeowner vital information that
facilitates the loss mitigation review. In
particular, § 35A reguilres that the foreclosing party
accurately identify thes current owner of the mortgage
loan. (NCLC Amicus pp. 20-32).

Correct information about who owns a mortgage
loan is essential for every hoﬁeowner attempting to
navigate current loss mitigation protocels. The loan’s
owner — the mortgagee — ultimately determines whether
a particular leoss mitigation option will be
implemented. Most national loss mitigation protocols
strongly encourage mortgage servicers to conéider and
implement loss mitigation options, including loan
modifications. Nearly all mortgage servicers are

required to follow one of the major natiocnal




protocels. These protocols include rules for the HAMP
program, the new Consumer Financial Protection
Bureau's mortgage servicing regulations, the National
Mortgage Settlement servicing standards, or the rules
for servicers of government-insured lcans. However, a
servicer can refuse to implement an option under theses
protocols if the guidelines set by the lcan’s owner
prohibit approval. Misinformaticn about who cowns a
loan and which entity’s guidelines apply has been a
recurring problem during the foreclosure crisis.
Section 35A serves a critically important function by
mandating early and accurate discleosure of loan
ownership information. (NCLC Amicus pp. 32-38).

U.8. Bank’s position is that the notice of =ale
required by G.L. c. 244, § 14 is the only notice the
homeowner must receive which correctly identifies the
loan owner. The homeowner receives the notice of sale
onn the eve of a pending sale date, as late as 30 days
before a scheduled foreclosure sale. Delaying notice
of essential information until this late stage in the
foreclosure proceeding undercﬁts the purpose and goals
of § 35A. Section 35A was designed to ensure early
revieﬁ for loss mitigation, before loan acceleration

and before substantial arrears and fees accumulate.




21l -the important federal loss mitigation protocols
similarly stress early intervention. The federal
guidelines cut off or severely limit acceés to loss
mitigation options during the thirty-day period
preceding a foreclosure sale. Essentially, US Bank’s
position would require that the homsowner receive
accurate notice of who owns a loan only when it is too
late to be of any help. This view undercuts both state
and federal efforts to alleviate the impact of the

ongoing foreclosure grigis. (NCLC Amicus pp. 35-40).

ARGUMENT

I. STRICT COMPLIANCE WITH G.L. C. 244, § 35A Is
ESSENTIAL TO PREVENT UNNECESSARY FORECLOSURES.

a. The Importance of Loss Mitigation Review for
Homeowners and for Investors in Mortgage
Debt.

The Massachusetts Legislature enacted C.L.
c. 244, § 35A at the inception of the greatest'
mortgage foreclosure crisis in the nation’s history.
The business practices of poorly regulated financial
institutions played a major rcle in the buildup to
this crisis. It 1s estimated that before tide of

foreclosures subsides, fourteen million homes



nationwide will have been lost to foreclosures.' During
this crisis Jenders in Massachusetts have been filing
as many as 3,000 petiticns each menth to begin
foreclosure proceedings against residential
properties,?

The loss of wealth from foreclosures has been
catastrophic. It 1s estimated that the destruction of
home equity in Massachusetts due to the foreclosure
crisis will cost a total of 37.8 billion dollars.’ The
losses have not been limited to individual borrowers
whose homes have been forecloéed. Foreclosures
decrease neighboring property values. As local

governments face the increased cost of dealing with

! Corelogic, CoreLogic Reports 63,000 Completed
Foreclosures in May (June 29, 2012) (3.6 million
completed forecleosures since September 2008) ; New
Ideas to Address the Glut of Foreclosure Properties:
Hearing Before the Subcomm. on Housing, Trans., and
Com. Dev. of the S. Comm. on Banking, Housing, and
Urban Affairs, 112" Cong. 2 {2011) Testimony of Laurie
S. Goodman, Senior Managing Dir., Amherst Securities
Group.

? RealtyTrac, Massachusetts Reports Over 18,000

Properties With Foreclosure Filings in First Half of
2009 (July 31, 2009) at http://www.realtytrac.comn/
content/news-and-opinion/massachusetts-reports-over-
18000-properties-with-foreclosure-filings-in-first-
half-of-2009~5095,

* Center for Responsible Lending, The Cost of Bad
Lending in Massachusetts at http://www.responsible
lending.org/mortgage~lending/tools~resources/
factsheets/massachusetts.html (estimating 121,153 home
fereclosures in Massachusetts 2009-2012).




abandoned homes and displaced citizens, they must do
so with diminished propefty tax revenues. Perhaps the
most tragic aspect of this crisis has been that so
many foreclosures were UNnecCessSary.

One lesson learned from the foreclosure crisis is
that loss mitigation programs work.? When mortgage
servicers conduct reviews for loss mitigation before
they start a foreclosure and when they implement
appropriate alternatives to foreclosure, all parties
stand to benefit.‘ Farly in the crisis, mortgage
servicers often channeled defaulted borrowers into
repéyment plans and loan moedifications that increased
monthly payments.5 Most homecowners who entered into
loan modifications in 2008 redefaulted within one
year.”®

Since 200%, however, with the implementation of

the federal Home Affordakble Modification Program

{“HAMP”) and other more carefully crafted national

* National Consumer Law Center, At a Crossroads,

Lessons from the Home Affordable Modification Program
(HAMP), NCLC Jan. 2013 available at
http://www.nclc.org/issues/at~a~crossroads.html,

> 1d. p. l4.

® 0ffice of the Comptroller of the Currency,
Mortgage Metrics Report Disclosure of National Bank
and Federal Savings Asscociaticon Mortgage Loan Data,
Second Quarter 2013 (Sept. 2013) (“OCC Metrics
Repcrt™) p. 37.




loan modification protocols, the focus has shifted to
modificaticons calculated to be affordable for
borrowers. Increasingly, modifications set a
borrower’s future payment as a percentage of household
income. While earlier modifications .increased

borrowers’ monthly payments, by 2012 mortgage

average of about 20%. In mid-2013, meodifications
urider the HAMP program decreased the borrower’s
payment on average by 34% (a decrease in the average
monthly principal and interest payment of $517). 7 1In
2013 the redsfault rate on mortgages modified under
the HAMP program fell to a level of just over ten
percent one year after modification.?® In 2008, when
most medifications raised the monthly pavment or kept
it the same, over 50% of modified loans redefaulted

within one year.® Today, the overwhelming majority of

7 0CC Metrics Report 2d Quarter 2013 p. 30.

According to the Report the average non-HAMP or
proprietary mortgage modification made in the second
quarter of 2013 decreased the borrowers’ payment by
$358, or by 25%.

® Id. p. 36, reporting that one year after they
were modified, 11% of HAMP-modified locans were in
default, while 1%% of non—-HAMP modifications were in
default. :

 Id. p. 37 {(twelve months after modification, 57%
of loans modified during 2008 had redefaulted).



homsowners whose loans are being modified remain in
their homes. These lcoans continue to produce an income
stream for the investors who own them;

The problem has not been that loan modifications
do not work. Rather, the problem has been that Too
few homeowners receive them. Since 2009, 1.2 million
homeowners have received permanent modifications under
the HAMP program.'’ This is a small fraction of the
14.5 million homeowners in default estimated to have
been eligible for HAMP." Of homeowners who completed
apﬁlications for HAMP, barely one in four received a
permanent modification.*® These figures might not be
s0 alarming were it not for the widespread evidence
that the HAMP program rules were haphazardly enforced

and routinely flaunted by mertgage servicers.

Yoy.s, Dept. of Treasury, Making Home Affordable

Program Performance Report Through July 2013.

1 NCLC Crossrocads Report, supra. pp. 2&~27

(calculation based on quarterly data from Natiocnal
Delinquency Survey).

274,

* Cong. Oversight Panel, 64-832, March Oversight

Report: The Final Report of the Congressional
Oversight Panel, p. 78 (2011}; Special Inspector Gen,
for the Troubled Rsset Relief Prcogram, Quarterly
Report to Congress: April 25, 2012 at 189-90 (2012);
U.5. Govt. Accountability Office, Trouhied Asset
Relieaf Program: Results of Housing Counselor Survey of
Borrower Experiences in the HAMP Program, GAO Report
11-367R {May 26, 2011).




The courts have sustained claims of individual
homecwners who fell victim to servicers’ arbitrary
practices under HAMP. Corvello v. Wells Fargo Bank,
N.A., 728 F.2d 878 (9th Cir. 2013); Young v. Wells
Fargo Bank, N.A, 717 F.3d 224 (15 Ccir. 2013); Wigod v.
Wells Fargo Bank, N.A., 673 F.3d 547 (7% Cir. 2012).
However, litigation is an unaffordable option for most
homecwners facing foreclosure and is a burden on the
courts, See, e.g., Young v. Wells Fargo, supra, 117
FTBd at 228 {(“[clourts in many Jjurisdictions,
inciuding our own, are grappling with the influx of
these cases and the complex legal issues that they
raige.”) Strict enforcement of § 35A forces the
parties to address loss mitigation at the earliest
possible stage of foreclosuie, significantly reducing
the risk for homeowners and the need for litigatiocon.
Section 35A encourages the resclution of mortgage
disputes well before, rather than on the eve cf a
foreclosure sale or after a sale has been conducted.

Modifications benefit the owners of mortgage
loans. A loan modification that reduces the borrower’s
- monthly payment typically results in some loss of
income for the owners of the loan. After a

modification, investors who own the locan will not

10




receive the same level of income they would have
received if the loan had not been modified. However,
the monetary loss from a leoan modification can be
paltry compared to the monetary loss investors incur
through a foreclosure sale. Investors in mortgage debt
can lose from fifty to sixty percent of the value of
theif investment when a foreclosure takes place.14

In recognition of the staggering losses inflicted
by foreclosures, the lending industry has developed
tests to determineg whether the loss to investors from
a foreclosure sale is likely to be greater than the
loss the same investors will incur if the loan is
modified instead. This tesﬁ is called a “Net Present
Value” (“NPV”) test. The NPV test compares one loss
(the long-term reduction in income from lowering the
interest rate, forbearing or forgiving part cof the
loan principal, and exposure to potential redefaull)
with the loss likely to be incurred from a foreclosure
sale. The NPV test 1s an essential element of HAMP
and cf most standafd lending industry loss mitigation

protocels.

¥ Alan M. White, Deleveraging the American
Homeowner: The Failure of 2008 Voluntary Mortgage
Contract Modifications, 41 Conn. L. Rev, 1107, 1108
{2009) . '

11




A NPV test focuses on minimizing the lcsses to
investors who own securitized mortgage debt. These
investors are often pension funds, governmental units,
and educational institutions.®® Unlike mertgage
sérvicers, they face direct losses from foreclcosures.

In addition, most home mortgage loans in the United

(w3

States are insured by the governmen The govérnment—
sponsored enterprises (GSEs) Fannie Mae and Freddie
Mac, as well as the Federal Housing Administration
{(FHAY , the Veterans Administration, and the Department
of Agriculture insure millions of home leoans. U.S3.
taxpayers ultimately foot the bill for unnecessafy
foreclosures of government-insured loans.

Leoan modificaticns may not benefit mortgage
servicers. Unfortunately, investors and the owners of
loans do not conduct most mortgage foreclosures.
Instead, a trust that owns morfgage—backed securities
enters into a contract with a mortgage servicer. The

servicer is often an affiliate of a large national

financial institution. The servicer may have no

Y mmerican Association of Mortgage Investors,

White Paper, The Future of the Housing Market for
Consumers After the Housing C(Crisis: Remedies to
Restore and Stabilize America’s Mortgage and Housing
Markets (Jan. 2011} available at http://the-
ami.com/wp-content/uploads/2011/01/AMI State AG
Investigation Remedy Recommendations Jan 2011.pdf.

12



relatlion to the entity that originated a particular
loan in a pocl that it serviées. It is the servicer
that typically hires foreclcosure counsel, and the
servicer makes the critical decisions related to
foreclosures.

Unlike the investors, sérvicers do not bear the
direct loss from a foreclosure. Servicers earn money
from fees connected with default servicing. In
addition, they must advance unpaid interest to the
owners of the lecan during & foreclosure. Servicers’
interests are cften to maximize fees and get the
foreclosure completed so that their cbligation to
advance interest and fees stops and their incurred
costs are paid off the top frem the foreclosure sale

¢ In the foreclosure context, the interests

proceeds.1
of servicers and investors do not always coincide.

Investors have been some of the most vocal proponents

of vigorcus loss mitigation reviews and have favored

' Diane E. Thompson, Foreclosing Modifications:
How Servicer Incentives Discourage Loan Modifications,
86 Wash. L. Rev. 755 (December 2011). See, also,
Congressional Oversight Panel, Foreclcsure Crisis:
Working Toward a Solution, March 2009 Oversight
Report, pp. 44-46 (March &, 2009).

13




stricter regulation of the foreclosure practices of

mortgage servicers.'’

b. Section 35A’s Critical Role in Promoting
Loss Mitigation Reviews.

G.L. c¢. 244, § 35A is a statute designed to
promote servicers’ c¢consideration of loss mitigation
options as alternatives to foreclosures. Section 35A
furthers this objective in several ways., First, it
creates a 90-day (now up to 150-day} breathing spell
during which the servicer can review the borrower for
non-foreclosure options before any foreclcsure costs
are incurred, Second, the law mandates that the
servicer provide the homeowner with certain
informaticn, including the identity of relevant
parties, in order to facilitate the lcss mitigation
review.

Section 35A& facilitates loss mitigation
consistently with other Massachusetts law and with
federal guidelines. Most recently, the Massachusetts
legisliature builﬁ uponrr § 35A to create additiocnal
requirements for morigage servicers to consider

borrowers for loss mitigation before they begin to

1" american Association of Mortgage Investors,

White Paper, note 15 supra.

14



foreclose., G.L ¢. 244, & 35B (3t. 2012 c. 184, § 2,

effective Nov. 1, 2012). In new § 35B the Legislature

mandated that servicers of certain loans implement
affordable loan modifications whenever an NFV test is
positive for modificatioﬁ. Id. at § 35B(b) (2) (iv).
Secticn 35B interacts with pre-existing § 35A by
reguiring that the servicer conduct a specified loss
mitigation review during the kreathing space provided
for in § 35A. G.L. c¢. 244, § ZLB(b) (2) (iii).

Sectién 354 strengthens efforts at the national
level to promote loss mitigation. AL the naticnal
level, several protocols now mandate that servicérs
engage in loss mitigation reviews during a fixed
period after default and before a foreclosure begins.
These incluﬁe new :egulations promuigated by the.
Consumer Financial Protecticn Bureau (“CFPB”}, the
National Mortgage Settlement by 49 states’ attorneys
general, new servicing guidelines developed by the
Government Sponsored Enterprises (“GSEs’) Fannie Mae

and Freddie Mac, and the HAMP program. The HAMP

program will continue to be in effect for several more

years,
With a few exceptions, all of these federal

guidelines defer to state laws on the subject of
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fecreclosures and ioss mitigation. The federal
standards set certain minimum thresholds, while state
laws may create greater procedural and substantive
protections for homeowners. Section 35A is a state law
that is ccnsistent with these federal guidelines,
while it provides certain protections for borrowers
that are stronger than these reguired at the federal
level. For sxample, § 354 requires the timely
identification of the mortgage holder, a term that has
specific meaning under Massachusetts law. The federal
guidelines clearly mandate that servicers perform
thorough loss mitigation reviews before foreclosure.
However, all federal standards allow a servicer to
deny & loan modification opticn that the owner of the
loan does not permit. Because § 35A requires timely
identification of the loan owner, the Massachusettis
borrower will be better able tc monitor a serwvicer’s
compliance with the federal guidelines. As discussed
below, requiring strict compliance with § 3bA enhances
the likelihood that servicers will acdhere to the
varicus federal guidelines.

The Dodd Frank Act of 2010 delegated to the
Ceonsumer Financial Protecticon Bureau (Y“CEFPB”)} the

authority to promulgate regulations of mortgage
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servicers.'® In 2013, the CFPB published an extensive
set of mortgage servicing regulations. 12 C.F.R.

§§ 1024.30-1024.41." These regulations go into effect
in January 2014. The CFPB regulations mandate that
servicers review borrowers in default for all
available loss mitigation options before initiating
any foreclosure proceedings. 12 C.F.R.

§ 1024.41{c) (1) (i). The CFPB has established a strict
framework for loss mitigation review while recognizing

that servicers must implement the loss mitigation

programs established by “owners cor assignees of

mortgage loans.”?’

In-April 2012, each of the five largest mortgage |

1

servicers®' entered into a consent decree with federal

*’ specifically, the Dodd-Frank Act delegated to
the CFPB the authority to issue regulatiocons of
mortgage servicers pursuant the Real Fstate Settlement
Procedures Act, {(“RESPA"), 12 U.S.C. & 2603-2617.

' The CFPB released the final regulations and
Official Commentary to the rules in July 2013.
http://www.consunerfinance.gov/regulations. The Bureau
amended the O0fficial Commentary for several of the
rules in a subseguent publication dated September 13,
2013 {availlzble at same site}.

*¥ CFPB Section-by-Section Analysis § 1024.41, 78
Fed. Reg. 10,818 (reb. 14, 2013).

! ally Bank (GMAC), Bank of Zmerica,
CitiMortgage, JP Morgan Chase Bank, and Wells Fargo
Mortgage. Together, these five servicers are
responsible for servicing and lcss mitigation for most
residential mortgages in the United States.
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agencies (the departments of Justice, Treasury, and
HUD) and 49 state attorneys general {including the
Massachusetts Attorney General) in settlement of an
extensive investigation of servicers’ foreclosure
practices.22 These consent decrees obligated the
affécted servicers to conduct an NPV test before
proceeding with a foreclosure. The five servicers must

implement a modification whenever the outcome of the

NPV test is positive.?® However, the servicer is not
required to implement the modification if to do so is

contrary to a guideline set by the investor or owner

of the loan.?*
In 2011 the two GSEs, Fannie Mae and Freddie Mac

anncunced a new set of mortgage servicing guidelines,

rl5

known as their serving “alignment.’ These guidelines

*2 Copies of the consent decrees and servicing

standards for each of the five servicers are available
at the National Mortgage Settlement website:
http://www.nationalmortgagesettlement.com/ The
servicing standards are contained in a “Settlement
Term Sheet” Attachment A to each consent decree. The
mandatory servicing standards are in effect from
October 2012 until 2016.

23 Naticnal Mortgage Settlement Term Sheet,

Exhibit A, Part IV.A.Z.
2% 1d.

? Fannie Mae Announcement SVC-2011-08R (Sept. 2,
2011) https://www.fanniemae.com/content/announcement
fsvell08.pdf; Freddie Mac Bulletin 2011-11 (June 30,
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regquire that servicers cf GSE-owned or insured loans
conduct early and thorough loss mitigation reviews,
including evaluation of each borrower for specified
loan modifications, before initiating foreclosure.
Here, again, information about lcan cwnership is
essential to determining whether the loan is GSE-owned
or insured and therefore subject to the new GSE
servicing guidelines.

Finally, the Treasury Department’s HAMP program
has been extended at least through 2015. C{ver cne
hundred servicers, responsible for nearly 920% of home
mortgage loans in the United States, are obligated by
contract with thé Treasury Department or the GSEs to
review all borrcwers in defaﬁlt for eligibility for a
HAMP modification before beginning a foreclosure.?®
The HAMP rules mandate that participating servicers

inplement affordable modifications for all eligible

homeowners. However, a servicer may refuse to approvs

2011) http://www.freddiemac.com/sell/guide/bulletins
/pdf/bl11111.pdf

26 The list of participating servicers and program
outcoeme data are set cut in the HAMP Program’s menthly
reports at http://www.treasury.gov/initiatives/
financial-stability/reports/Documents/Augusts
202013%20MHA%20Report%20Final.pdf

19




a HAMP modification if the loan owner’s rules prechibit
the modification.?’
II. THE NOTICE OF A RIGHT TO CURE BEFCRE ACCELERATION

IS CRITICAL TO IMPLEMENTATION OF ALL FEDERAT AND
STATE LOSS MITIGATION PROGRAMS.

a. The Importance of Starting Loss Mitigation
Reviews Before Acceleration of a Mortgage
Loan.

Mass. G.L. ¢. 244, § 35A established much more
than a “technical” procedural reguirement. The
statute created important substantive protections for
homeowners. These protections override tfe terms of
locan documents in two significant Ways. First, § 3bA
limits the time during which the creditor may exercise
a contractual acceleration remedy. Second, the
statute bars the assessment of collectlon costs and
fees against the homecwner in circumstances when the
loan documents would otherwise allow the creditor to
shift these costs to the homeowner.

The pre-acceleration “breathing spéll.” The
acceleration of a debt cbligation is a significant

event. Massachusetts home mortgages typically secure

a note with a principal balance of several hundred

“I'y.s. Dept. of Treasury Making Home Affordable
Program Handbook for Non-GSE Mortgages Version 4.2
(May 1, 2013}, ch. T 8§ 1.3, 2.2; ch. IT § 6.5 at
https://www.hmpadmin.com/portal/programs/guidance.jsp.
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thousand dollars. The note and mortgage permit
~repayment of the debt in relatively small scheduled
monthly installments over an extended time, often over
several decades. Sc long as the mortgagor makes
scheduled payments when due under the terms of the
note, enforcement of the note through foreclosure is

stayed. Howsver, upon the mortgager’s failure to p

==
a

4]

scheduled monthly installment when due, the note
allows the lender to “accelerate” the loan. Upon
acceleration, the mortgagor must pay the entire loan
balance immediately. Féilure to do so allows the
lender to proceed to exercise the power of sale. The
foreclosure sale terminates the mortgagor’s right to
“redeem” the property - the right to acguire full
title to the property by payment of the loan balance
in full.
G.L. c. 244, § 35A limits the mortgagee’s

28

exercise of contractual acceleratlion remedies. In

“8 1n recognition of the harshness of strict
enforcement of acceleratiocon clauses, several other
states have enacted legislation mandating delays in
nen-judicial foreclosure proceedings to allow for
cures and reinstatement. See, e.g., Ariz. Rev. Stat.
Ann. § 33-807(D) (power of sale may not ke executed
until 91°% day after recording notice of sale); Cal.
Civ. Code § 2924 (a) (2), (3) (foreclosing entity must
record notice of default and right to cure three
months before notice of =zale); WNev. Rev, Stat.
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its form in effect in 2008, § 35A declared that in the
case of residential mortgages the mortgagee “shall not
accelerate maturity of the unpaid balance of such
‘mertgage obligation or otherwise enforce the mortgage”
because of a monetary default “until 2t least 90 days
after the date & written notice is given by the
mortgagee to the mortgagor.” G.L. c. 244, § 33A (b) . %°
The written notice must contain specific information
to facilitate the mortgagor’s efforts to bring the
loan out of default. Id.

In additicn to displacing contractual provisions
governing the timing of acceleration, § 35A modifies
contract terms that would otherwise define the amount
that the borrower must.pay t¢ reinstate the reguliar
prémdefault payment schedule. For example, attorney’s
fees related to a foreclosure can total several
thousand dollars. Foreclosure advertising costs can
run from three to four thousand dollars. Under the
written terms of most mertgage documents, the

mortgagee may proceed quickly after default to incur

107.080(c), (d} (power of sale may not be exercised
until three months after recording notice of breach
and election to sell).

’® The references in this Brief are to the version

of G.L. c. 244, & 25A in effect during 2008, the time
of Schumacher proceedings below.
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these charges. The mortgagor would then have to pay
all collection costs in addition to the installment
arrearage in order to cure the default. Section 354
delays the eﬁforcement of all contractual fees-
shifting pfovisions in order to promote reinstatement
of loans.

During the current foreclosure crisis
policymakers have focused upon the need for
intervention as early as possible in the foreclosure
process. ’ The likelihood that an alternative to
foreclosure, such as a loan modification, will succeed
increases greatly the soconer the alternative 1is
impiemented. In addition to allowing foreclosure
costs to mount, putting off the review for loss
mitigaticon permits the debt for unpaid interest to
spiral upward. The greater the arresarage that must be
capitalized in a modified loan, the higher the

payments under the modified loan will ke, Higher

payments under the modified lcan heighten the risk of

* FDIC Center for Financial Research Working
Paper No., 2010-06¢ Estimating the Effects of
Foreclosure Counseling for Troubled Borrowers (June
2010) p. 3 (the effectiveness of counseling varies
based on when the borrower sought counseling, with
borrowers seeking counseling at 30 to 60 days past due
performing better than those seeking counseling at %0
days delinguent).
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redefault, In addition, early interfention that leads
homecwners to seek out housing counseling and other
legal assistance dramatically increases the likelihood
that foreclosure will be avoided.?® One requirement of
the current version of § 35A 1s the foreclosing
party’s notice to the homeowner of contact information
for referrals to governmental assistance programs.

G.L. c. 244, § 35A(h) (6).
b. If Properly Enforced, § 35A Works in Tandem
with Major Federal Efforts to Ensure that
Servicers Conduct Loss Mitigation Reviews
Before Foreclosure Begins.
In promoting early intervention for loss
mitigation review § 35A works consistently with
protocols mandated at the federal level. For example,

the CFPB’'s new mortgage servicing rules require a 120-

day delay from the date of default before the servicer

32

may file the “first notice” of foreclosure.” The Rule

provides:

' Neil Mayer & Peter A. Tatian, et al. National

Foreclosure Mitigation Counseling Program Evaluation:
Preliminary Analysis of Program Effects, Urban
Institute (Sept. 2010 Update) (borrowers who received
~housing counseling were 1.7 times more likely to cure
default than those wheo did not).

%2 In an amended Official Comment released in
September 2013 the CFPB clarified that Massachusetts’
§ 35A 1s not a “first notice” of ferecleosure that must
be given only after the initial 120-waiting period
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{(f) Prohibition on foreclosure referral.

{1) Pre-foreclosure review period. A

servicer shall not make the first notice of

filing reguired by applicable law for any

Judicial or non—-judiclal foreclosure process

unless a borrower’s mortgage lcan obligation

is more than 120 days delinguent. 12 C.F.R.

§ 1024.41(f) (2).

With this rule the CFPB intended to preempt all
state foreclosure laws to the extent that they de not
provide for a pre-foreclosure breathing speli or
permit only a shorter loss mitigaticn review period.
In recently amending its 0fficial Comments to the
mortgage servicing rules, the CFPB specifically
referred to Massachusetts’ § 35A as a state cure law

that provides for a period of suspension of

foreclosure to run concurrently with the 120-day

mandated by the CFPB rule $1024.41(f). CEPB,
Amendment to the 2013 Mortgage Rules under RESPA
(Sept. 13, 2013) p. 84 at http://www.consumerfinance.
gov/regulations. The time frames under § 352 and 12
C.F.R. § 1024.41(f}) run concurrently and noct
consecutively. The CFPR rule would clearly bar the
recording and service of the notice of sale under G.L.
c. 244, § 14 or the initiation of any judicial
proceeding until the expiration of the 120 pericd
post—default pericd.

3% crpB Mortgage Rules Official Interpretation

§ 1024.41(f), at p. 502. (“The Bureau understands and
intends that any such requirement will preempt State
laws to the extent such laws permit filing of
foreclosure actions earlier than after the 120%® day of
delingquency.”™) ‘
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period required under 24 C.F.R. § 1024.41(f).*" The
CFPB Qfficial Comment states:

The Bureau agrees with commenters that
permitting communication about cure rights
or pre foreclosure lcoss mitigation
assistance or procedures avallable under
state law, even within the first 120 days of
a borrower’s delinguency, furthers the
objective of § 1024.41"'s loss mitigation
procedures. The Bureau believes early
communication to borrowers about resocurces
such as housing counseling, emergency loan
programs, and pre-foreclosure mediation will
increase the likelihood that borrowers will
submit complete applications in time to
benefit from the full loss mitigation
procedures under § 1024.41.7°

The purpose 12 C.F.R. § 1024.41{f) is tc mandate
a fixed period during which the servicer must conducﬁ
specified reviews for loss mitigation. During.this
period the borrower must be insulated from the threat
of mounting fees and costs and other pressures related
to litigation over a pending foreclosure sale.
Seétion 35A is perfectly consistent with the CFPB’s
new national servicing regulation.

The CFPR’s rules were promulgated under the
authority of the federal RESPA statute. 12 U.S.C.

§8 2603-2617. RESPA authorizes a private cause of

3 c¥pB, Amendment to the 2013 Mortgage Rules
under RESPA, supra, p. 84, 0fficial Comment to
§ 1024.41(f) p. 84 {(8ept. 13, 2013).

¥ Id. pp. 87-88.
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acticn for a homeowner to sue for damages. However,
most courts have interpreted RESPA as not providing a
cause of action for injunctive relief.?*® 1In
Massachusetts, a homeowner may assert a servicer’s
nen-cempliance with § 35A as the baéis for an
injunction to stop a pending foreclosure sale. Since

he new federal rule may not be directly enforceable

+

by an action for injunctive relief, strict enforcement
of § 35A will be an important tceol to ensure
compliance with the new federal guidelines.

Strict enforcement of § 354 furthers enforcement
of other major federal loss mitigation efforts. The
National Mortgage Settlement involving the five large
servicers mandates a similar 120-day period after
default before a loan may be referred to foreclosure.?’
-During this period the servicer must review the

borrower for certain leoss mitigation options mandated

*® See, e.g., Beck v. Wells Fargo Bank, 2011 WL

6217345 (N.D. Cal. Dec. 14, 2011); Rivera v. BAC Home
Loan Servicing, L.P., 2010 WL 2757041 (N.D. Cal. July
9, 2010).

*’ National Mortgage Settlement, supra, Settlement

Term Sheet IV Part B 1. Servicer shall not refer
account te foreclosure if i1t receives complete or
substantialiy complete loss mitigation application
from borrower no later than day 120 of delinguency.
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by the consent decrees.’® The new “alignment” rules
for mertgages owned or insured by the GSEs Fannie Mae
and Freddie Mac also emphasize early intervention to
review borrowers for lcoan modifications and cother
alternatives to foreclesure. The GSE rules bar
servicers from referring a loan to a foreclosure
éttorney for a period of 120 days after default unless
the servicer has completed a review for all GSE loss
mitigation options and found the borrower ineligible
for all of them. Finally, HUD has promulgated
extensive regulations that apply to servicers of FHA-

insured mortgages. HUD's rules mandate that the

¥ 1d. at IV A.2: “Servicer shall offer and
facilitate lcocan modification for borrowsrs rather than
initiate foreclosure when such loan modifications for
which they are 2ligible are net present value (NPV)
positive and meet other investor, guarantor, insursr
‘and program requirements.” Text at http://www.
nationalmortgagesettlement.con/

*? Fannie Mae Single Family Servicing Guide

ch. VIII 103.04 pp. 801-8 to B801-10 (March 14, 2012);
Fannie Mae Anncuncement SVC-2011-«08R (Sept. 2, 2011)
p. 17 https://www.fanniemae.com/content
/announcement/svcli08.pdf (servicer must conduct pre-
referral foreclosure review before the date 120 days
after default, and after this date servicer must refer
to attcrney for foreclcecsure); Freddie Mac Bulletin
2011-11 (June 30, 2011) p. 4 http://www.freddiemac.
com/sell/guide/bulletins/pdf/bl11111.pdf (reguired
notices and evaluation during the 120 days); FHFA FAQ
‘on Servicing Alignment Guidelines p. 2 http://www.
fhfa.gov/webfiles/21191/FAQs42811lFinal.pdf (“Under the
new regquirements, servicers must engage in a single
track for censidering feoreclosurs alternatives up to
the 120th day of delinguency”).
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servicer complete a loss mitigation review by the

fourth menth of delinguency and before acceleration.?’

III. THE NEED FOR ACCURATE IDENTIFICATION OF PARTIES
WHO OWN SECURITIZED MORTGAGE DEBT MAKES STRICT
COMPLIANCE WITH § 35A ESSENTIAL.

a. Section 35A’'s Key Function is to Require
Early Identification of the Loan’s Owner,

Massachusetts courts have long recognized that
notices of foreclosure must accurately inform the
borrower who is conducting the fereclosure. U.S. Bank
Nat’l Asscc. v. Ibanez, 458 Mass. 637, 648 n.17
{2011y Roche v. Farnsworth, 106 Mass. 509, 513 (1871)
(foreclosure sale void where.notice did not clearly
identify mortgagee); Boitomly v. Kabachnick, 13 Mass.
App. Ct. 480, 484 (19%80}). The requirements for valid
exercise of a power of sale are contained in two

"sources: in the loan documents themselves and in the
state statutes that regulate the exercise of a
contractual power of sale. The statutes are found in
G.L. c. 244, and include § 35A. Massachusetts courts

require strict compliance with the contractual and

9 24 C.F.R. § 203.604 (before a loan is three
months in default and before commencing foreclosure,
servicer of an FHA-Insured loan must attempt face~to-
face meeting with borrower and review for all FHA loss
mitigation options); 24 C.F.R. § 203.605 (loss
mitigation review must be completed by four months of
delinquency) .
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statutory provisions governing exercise of the power
of sale, including the notice requirements.
Noncomplying salés.are void. Ibhanez, supra, 458 Mass.
at 647-48; Moore v. Dick, 187 Mass. 207, 211 (1205]).
U.S. Bank argues that the only duty to give a
notice with which a mortgagee must strictly comply is
to identify the mortgagee accurately in the notice of
sale desgribed in G.5L. c. 244, § 14. U.S. Bank Brief
. 23.. The notice 9f sale described in G.L. <. 244,
§ 14 must be published and given to the mortgagor when

specific date for the foreclosure sale is set. The

jab]

notice of sale can be given as late as 30 days before
a scheduled forecleosure sale date. Under U.S. Bank’s
view, the homeowner who first learns the proper
'identity of the mortgagee 320 days befcre a foreclosure
sale date should be able to access appropriate loss
mitigation reviews and be considered for all cptions
before the sale takes place.

There a number of prcblems with the Bank’s
argument. First, nearly all the major loss mitigation
and loan modification options are closed or severely
restricted for homeowners who first apply within 30
days of a scheduled foreclosure sale. “Dual tracking”

is the controversial practice in which mortgage
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servicers continue with foreclosure proceedings while
reviewing a homeowner for loss mitigaticn options.
The practice leads to completed foreclosure sales
before the evaluations have been performed. Once the
sale occurs, the evaluatiocn process stops.

Section 354 and related federal regulatory
efforts restrict dual tracking in the early stages of
foreclosure. However, they generally do not restrict
dual tracking in the later stages, particularly in the
pariod thirty days before a scheduled forecleosure
sale. For éxample, under the new CFPE servicing
regulatibns, a homeowner who submits a loss mitigation
application meore than 37 days before a sale date dees
not have the right to receive a decision on the
application or é review ¢f the decision kefore the
sale date. 12 C.F.R. 1024.41(g). The 49-3State
Attorﬁeys General Z2ettlement consent decrees contain a
similar limitation.® Under the Fannie Mae and Freddie
Mac guidelines, the servicer is under noc cbligation to
cease foreclosure proceedings to review a loss

mitigation application cnce the account has been

*l National Mortgage Settlement, supra, Settlement

Terms, Appendix A, Para. IV.B.6-8.
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referred to an attorney for foreclosure.* The
referral to foreclosure must take place by 120 days
after the date of default.

Agide from the lack of dual tracking protections,
waiting until the eve of a foreclosure sale to
_initiate a loss mitigation review allows unpaid
principal,.interest, costs, and fees to accumulate.
These additions toc the loan balance make a successful

loss mitigation outcome much less likely.

mmmnm derw o

L. Securitization has Made Identification of a
Loan’'s Quwner More Difficult, While Current
Loss Mitigation Rules Make Accurate
Identification of the Loan’s Owner
Critically Important.

As discussed above, one goal of & 3bA is to
create a breathing space between the occurrence of a
default and the commencement of foreclosure. Ancther
purpose is to facilitate communication between the
homeowner and the cowner of the loan during this
important pre-foreclosure breathing space. Section
35A promotes communication by requiring specific

content in the pre-foreclosure notice that the

foreclesing party must give the homeowner. The

mandatory content includes the amounts due, the timing

42

{Sept. 2, 2011).

32
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of foreclosure, contact'information, and the identity
of the mortgagee. G.L. c. 244, § 35%A(h). At the time
of foreclosure, the entity seeking to foreclese should
be both the assignee of the mortgage and the hol&er of
the related promissory ncte. Eaton v. Federal
National Mortgage Assoc., 462 Mass. 569, 584 (2012).
To comply with § 35A the pre-foreclosure notice must
accurately identify the entity that currently holds
this dual status.

The importance of identifying the mortgagee. The
securitization ¢f home mecrtgage debt became widespread
in the 139%0s. Before then, the gquestion of who owned
a particular mortgage loan could usually be answered
gquite simply. Most borrowers entered into a loan
transaction with a financiél institution. The
originating institution was the beneficiary to whom
the loan note was payable, and the same institution
appeared as named mortgagee on the mertgage. The
financial institution that originated the lecan
typically held on to it. ‘The loan originator remained
the party that decided whether to foreclose or to
approve a loss mitigation option. The originator had
a direct financial interest in minimizing losses

because it incurred the loss upon foreclosure. Under
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the traditional mortgage lending arrangement, the loan

origination transaction looked something like this:

Lender

N

5% ﬁ;

v

{ Borrower }

Today, the overwhelming majority of home mortgage
loan are securitized.® Brokers and non-bank financial
institutions play a major role in mortgage loan
originaticns. In a typical residential mortgage
securitization transaction, the loan originator
transfers the loan soon after origination to an entity
known as a “seller.” The seller pools loans for sale
into a securitization stream, conveving groups of
loans to another entity known as a “depositor.” The
depositor then funnels the loans into a trust. The
trust becomes the legal owner of the pool of loans.

The trust issues certificates to investors who

* See, 2 Inside Mortgage Finance, the 2010
Mortgage Market Statistical Annual (estimating that
85% of mortgage loans originated in 2009 entered into
securitization).
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purchase interests in the righf to receive certain
income streams from the pooled lcans. *
The trust owning securitirzed mortgage debt is a

passive entity. The financial institutions involved

in a securitization transaction designate an entity to

act as trustee for the trust. The trustee’s duties
are described in an agreesment enteraed intc by the
securitization parties. This agreement is called a
“Pooling and Servicing Agreement” (“PSA”). The PSA
identifies a.financial institution to act as servicer
of the individual loans and defines the sérviceris
duties. The servicer’'s dutiles include collecting
payvments and managing escrow accounts as well as
conducting foreclosures and reviewing borrowers for

loss mitigation.

& See, generzlly, Christopher L. Peterson,

FPredatory Structured Finance, 28 Cardozo L. Rev. 2185
(2007} .
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The structure of a typical residential mortgage-
backed securities (RMBS) loan transaction looks like

thisg:®

RMBS Securitization Map |

Psa.

$88 Jeas

Trustee’s fee

SPsa
$5F Jems servicing fee A

Collatersl

FSA. L
§5% offering
pmt_eeds
Tool rerenusless \IEa 8 purchase

servicing fee

i ™
Margige
Farmiante

Othar partisz not thown mev inchude Ceedit Risk Manager,
Sezueitiae Administoaroc, Swap Conntecpaaty, and Rating
Aptaties

From this array of financial entities, ths
homeowner facing foréclosure needs to know who has the
final say as Lo whether a particular alternative to
foreclosure 1s truly an opticn.

The need for accurate information about “owner

restrictions” on leoan modifications. A PSA agreement

¥ Chart prepared by Tara Twomey, Esg., of ccunsel
National Consumer Law Center.
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describes the circumstances under which a mortgage
servicer may approve a loss mitigation option for one
of the loans owned by the Trust. Many PSA agreements
_authorize the servicer to medify a loan in accordance
with industry-recognized standards. For the homeowner
seeking a medification as an alternative to

what options the PSA authorizes the servicer to
approve. Few P3As prohibit the servicer from all

6 7o find out‘

modifications under all circumstances.
what the PSA says, the homeowner needs accurate
information about whoe cwns the loan.

For example, the rules for the HAMP program

mandate that participating servicers implement

* Diane E. Thompson, Problems in Mortgage

Servicing From Modification to Foreclosure, Written
Testimony before U.5. Senate Committee on Banking,
Housing, & Urban Affairs (Nov. 16, 2010), p. 4£4;
American Securitization Forum, Statement of
Principles, Recommendations and Guidelines for the
Modification of Securitized Subprime Residential
Mortgage Loans (June 2007) p. 2. http://www.american
securitization.com/uploadedfiles/asf$20subprime%20loan
520modification%20principles 060107.pdf; Hunt, John
P., What Do Subprime Securitization Contracts Actually
Say About Loan Modifications? Preliminary Results and
Implications {March 25, 2009) Available at SSRN:
http://ssrn.com/abstract=1369%286 or http://dx.doi.org/
10.2139/8srn.1369286; Congressicnal Oversight Panel,
111 Cong., Foreclosure Crisis: Working Toward a
Solution, Report March 6, 2009) p. 44 http://cyber
cemetery.unt.edu/archive/cop/20110402010739/http://
cop.senate.gov/documents/cop-030608~report.pdf
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affordakble modifications for all eligible homeowners.
However, the HAMP rules allow & servicer to refuse to
approve a modification if the loan’s owner prohibits

modifications.?’

A major impediment to implementation
cf the HAMP program has been the frequency cof servicer
claims that a loan owner will not allow a

modification, when in fact no such restriction

1]

exists. ®

See, e.g., Wigod v. Wells Fargo Bank, N.A.,
673 F.3d 547, 558 (7" Cir. 2012) (homeowner stated
valid claim to challenge servicer’s refusal to modify
loan despite servicer’s assertion that modification
would not be consistent with “investor guidelines”);
Bank of America v. Lucide, 35 Misc. 3d 1211{(a), 9t0
N.Y.S. 2d 721 (N.Y. Sup. 2012) {sanctioning servicer
that falsely claimed PSA barred principal reduction

modification). Even more disturbing have been recent

revelations that servicer employers wers trained

%7 U.8. Dept. of Treasury Making Home Affordable

Program Handbook for Non-GSE Mortgages Version 4.2
(May 1, 2013), <h. I &8 1.3, 2.2; ch. II § 6.5 at
https://www.hmpadmin.com/portal/programs/guidance. jsp.

¥ see, e.g., Karen Weise, “When Denying Loan
Mods, Loan Servicers Cften Wrongly Blame Investors,”
PropPublica July 23, 2010.
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deliberately to misrepresent eligibility status to
HAMP applicants.®®

Similarly, the CFFB ﬁortgage serving rules
contain extensive reguirements for servicers to review
homeowners facing foreclcsure for all loss mitigation
options that.are “available” under guideiines set by
the owner of the loan.”® The CFPB regulations cannot
define the options that may apply for every mortgage
loan in the country. Instead, the PSA and other
documents maintained by the owner of the lcan define
the parameters of available cptions that a servicer
may approve,

Providing the homeowner with accﬁrate information
aboutf who owns a mortgage loan as soon as possible
after default is an essential step that ensures that

effective loss mitigation reviews takes place. In

%% paul Kiel, Bank of America Lied to Homeowners
and Rewarded Foreclosures, Former Emplovees Say,
ProPublica June 14, 2013. http://www.propublica.org/
article/bank-of-america-lied-to~homeowners—and-
rewarded-foreclosures

12 C.F.R. § 1024.41(c)(1). See, ailso, CFPB
Official Interpretation 12 C.F.R. § 1024.41 p. 4456
(“The Bureau believes that this framewcrk provides an
appropriate mortgage servicing standard; servicers
must implement the loss mitigation programs
established by owners or assignees of mortgage loans
and borrowers are entitled to receive certain
protections regarcding the process {but not the
substance) of those evaluations.’)

39



most instances, giving the homeowner this information

for the first time thirty days before a scheduled

foreclosure sale will be useless. Fewer foreclosure

sales will take place and more loans will be modified

when informed homecwners seek loss mitigation help

early cn. Strict compliance with § 35A will produce

more sustainable modifications that will inure to the

long-term benefit of homeowners and investors.

CONCLUSION

The decision of the Housing Court should be

reversed and judgment for possession entered for the

Appellant.
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